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JURISDICTIONAL STATEMENT
Thisappeal isfrom a conviction of three countsof first degree murder, 8565.020,
RSM o0 2000, and one count of first degree assault, 8565.050, RSM 0 2000, obtained in the
Circuit Court of Boone County and for which appellant received three sentences of
death and one sentence of lifeimprisonment. Because of the sentences of death imposed,
the Supreme Court of Missouri has exclusive appellate jurisdiction over this appeal.

ArticleV, 83, Missouri Constitution (asamended 1982).
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STATEMENT OF FACTS

The appellant, Deandra M. Buchanan, was char ged by information in the Cir cuit
Court of Boone County on December 20, 2000 with three counts of fir st degree murder
and one count of first degreeassault (L .F. 27-30)." Appellant’strial began on March 7,
2002 before the Honorable Gene Hamilton with the selection of a jury from Henry
County (Tr. 405).

Appellant does not contest the sufficiency of the evidence to sustain his
conviction of the crimescharged. Viewed in thelight most favorableto theverdict, the
evidence at trial showed the following: appellant was a drug dealer who cooked and
sold crack cocaine, and sold marijuana, from aresidencelocated at 512 Mary Street in
Columbia, Missouri (Tr. 1698-1701, 1718-1719, 1726-1727, 1857-1861; S.Ex. 8A-8C,
9, 10A). Among the other personsliving at thisresidence in November of 2000 were
appellant’ s stepfather, William Jeffer son; and appellant’saunt, Juanita Hoffman (Tr.

1651-1652, 1661, 1754, 1756-1757; S.Ex. 1-2). Appellant’sgirlfriend, Angela Brown,

Therecord on thisappeal consists of the seven-volumetrial transcript (“Tr."),
athree-volumelegal file (“L.F.”), asupplemental legal file (“Supp.L.F.”), and various

state’' sexhibits (“ S.Ex.”) and defense exhibits (“D.Ex.”) asdesignated.
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had recently moved into the house with appellant along with their two infant daughters,
Dreisha and Dre' Janay (Tr. 1487-1488, 1651-1652, 1969-1970, 1996; S.Ex. 45A at 9;
S.Ex. 1, 3). Appellant, who frequently accused Brown of cheating on him, rarely let her
leave the bedr oom in which she and appellant wereliving (Tr. 1702-1704, 1707, 1759-
1761, 1850-1851).

For sometime before November of 2000, appellant had expressed fearsfor his
safety (Tr. 1668-1669). He had been robbed at gunpoint while engaging in adrug deal,
had escaped an attempt on his life in California, and expected retaliation from an
associate in East St. Louis whom he had shot in theleg (Tr. 1487, 1861-1862, 1864,
2027-2028, 2052-2056). Appellant wason probation for a previousassault upon Angela
Brown, and a warrant had issued for hisarrest in August of 2000 based in part upon
urinetests showing hisuse of cocaineand marijuana (Tr. 2346, 2348-2358, 2364-2365).
Toavoid detection, appellant obtained a birth certificate under a false name, changed
hishairstyleand “stripped” hisfingertips so hewould not leavefingerprints(Tr. 1776-
1777, 1862-1864; S.Ex. 45A at 60-61). Theback door to the house, which opened into
the bedroom where appellant lived and where he stored his drugs, was barricaded
because appellant was afraid that police or other drug dealerswould break in (Tr. 1670-
1672, 1701-1702, 1716-1719, 1767-1773, 1866; S.Ex. 9, 19B-19C). Appellant habitually
carried a .45 caliber pistol and a 12 gauge shotgun concealed on hisperson (Tr. 1531-
1532, 1625-1627, 1643, 1667-1668, 1704-1705, 1764, 1778-1779).

On themorning of Tuesday, November 7, appellant accidentally fired hisshotgun
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in the house while cleaning it (Tr. 1664, 1705-1706). Appellant and Brown had been
fighting and he was “upset with her all day” (Tr. 1814, 1851). At around 6:30 that
evening, appellant was heard to say that he was “going to kill me a bunch of
motherfuckerstonight” (Tr. 1867-1868, 1890-1891, 1904). He also shoved Brown and
threatened to kill her (Tr. 1851-1855, 1888). The persons who heard appellant’s
statementsdid not take them seriously (Tr. 1868, 1888-1889, 1894).

Later that evening, a number of people gathered at the house at 512 Mary to
celebratethefact that Juanita Hoffman, appellant’saunt, was moving to an apartment
(Tr. 1663, 1796-1797). Those present included Hoffman, appellant, Angela Brown and
William Jeffer son, aswell as Jeffrey Stemmons, known as M cadoo; and Linda Dawson,
who was dating Jefferson (Tr. 1489, 1625, 1646-1647, 1660, 1663, 1665, 1752-1753,
1787-1794; S.Ex. 45A at 4-5). Several children were also present, including Angela
Brown’s two daughters and two grandchildren of Juanita Hoffman (Tr. 1667, 1780-
1781, 1787-1788). Some of the persons present consumed alcohol or controlled
substances (Tr. 1665-1667, 1796, 1802, 1805-1806); appellant smoked “primos,”
cigar etteslaced with cocaine (Tr. 1699-1700; S.Ex. 45A at 12, 72-73). While most of the
group sat and watched a moviein theliving room, appellant walked around carrying
hisshotgun (Tr. 1625, 1786, 1788-1795, 1797-1800, 1888). When arelative knocked on
the front door, appellant looked outsideto confirm thevisitor’sidentity befor e the door
wasopened (Tr. 1801-1802). L ater, heaccused Angela Brown of infidelity and also said

that she and othersin the room weretrying to kill him or put himin jail (Tr. 1807-
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1812). Theother persons present had heard appellant say thingslikethat before and did
not think he was serious, and appellant left theroom (Tr. 1678-1683, 1691, 1808, 1816-
1817, 1868, 1894-1896).

Appellant then returned to theliving room and pointed his shotgun at various
per sons, including Juanita Hoffman, and shouted that they wereall trying to “ set him
up” or hurt him (Tr. 1680-1683, 1685, 1817-1819, 1855-1856, 1873-1875, 1898-1899).

He used a cell phone to dial 911 and told the operator that he needed help and that
people wer e attempting to kill him (Tr. 1683-1684, 1819-1823). When Hoffman tried
to leavethe house with her two grandchildren, appellant blocked her way and told her
not to open thedoor (Tr. 1677-1678, 1685-1686, 1823-1827, 1831-1833, 1875-1876).
William Jeffer son gave a portable telephoneto Linda Dawson and told her to call the
police, and she and other persons ran to the back door of the house, removed the
barricade and fled (Tr. 1831-1835, 1877-1878). Jeffrey Stemmons hid in a bedroom
closet (Tr. 1686-1687, 1707-1709, 1712-1713; S.EX. 9). At that point, a gunshot was
heard (Tr. 1686, 1708, 1712-1713, 1877-1878).

In hissubsequent statement to police, appellant claimed that JuanitaHarrishad
asked him to come outside with her, but after he got outside shetried to shut the door
behind him (Tr. 1490, 1492; S.Ex. 45A at 7, 16-18). Appellant said that he forced the
door open and in the process dropped his shotgun, which discharged (Tr. 1490-1491;
S.Ex. 45A at 16, 19-20, 24-25). A holein thefloor and a burn mark from a shotgun blast

werelater found on therugjust insidethefront door (Tr. 1324-1326; S.Ex. 9, 11D-11G).
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In order to reload the shotgun, appellant had to pump (“rack”) the action of the
weapon, expelling the expended shell and putting aliveround in the chamber (Tr. 1495-
1496). Harrisretreated toward the back of theliving room, and appellant followed her
(Tr.1491; S.Ex. 45A at 27-29). Jeffrey Stemmons, who was hiding in a near by closet,
heard Harrisshout, “Deandra, stop this. | loveyou” (Tr. 1687, 1709). Appellant stated
to policethat Harristried to grab the shotgun and that he pulled the weapon out of her
grasp (Tr. 1491-1493; S.Ex. 45A at 29-31, 34). Hethen shot Harrisoncein the chest, and
shefell tothefloor (Tr.1491-1493, 1688, 1710-1712; S.Ex. 45A at 34-35, 42; S.EX. 4A-
4D, 9, 12A-12C). Appellant “racked” the shotgun a second time, reloading it (Tr. 1493;
S.Ex. 45A at 67).

Appéellant saw that other peoplein theresidence wer e escaping through the back
door of the house, and began walking in that direction (Tr. 1496). In thekitchen that
adjoined the bedroom with the back door, he encountered his stepfather, William
Jefferson, hiding next to therefrigerator (Tr. 1496; S.EX. 45A at 35-37; S.Ex. 9, 17A-
17D). Jefferson, who had hishandsup, told appellant not to shoot him because he was
appellant’ sstepfather (Tr. 1496; S.Ex. 45A at 38). Appellant shot Jefferson oncein the
|eft chest (Tr. 1497, 1596; S.Ex. 45A at 38, 42; S.Ex. 5A-5E). Theprojectile, a shot slug,
damaged thevictim’s heart and penetrated hisliver, killing him (Tr. 1596-1597; S.Ex.
5F).

After shooting Jeffer son, appellant went out the back door and onto Mary Street

(Tr.1497-1498; S.Ex. 45A at 38, 40; S.Ex. 20). He saw running figuresto hisleft and
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fired two shotsin that direction (Tr. 1497-1498, 1689, 1711; S.Ex. 45A at 41-42, 44, 68;
S.Ex. 20). Appellant’sshotgun had run out of shells, so hereloaded it with ammunition
from hispocket (Tr. 1498-1499; S.Ex. 45A at 42-43, 68). He saw Angela Brown running
north on Mary Street with her two children, and ran after her (Tr. 1499, 1723-1725;
S.Ex. 45A at 44-45). Brown stopped running when appellant told her to “ come here”
(S.Ex. 45A at 45). Brown denied appellant’saccusation that she wastryingto set him
up to bekilled, and appellant said that he“ needed help” (Tr. 1689-1690, 1725; S.Ex. 45A
at 46, 49-50). Appellant then put the muzzle of the shotgun to Brown’sneck and pulled
thetrigger (Tr. 1500, 1689, 1725; S.Ex. 45A at 50, 69; S.Ex. 6A-6D, 20). Theshot struck
thevictim’sspinal cord and shefell totheground (Tr. 1599, 1725). Appellant later told
policethat he shot Brown in the neck to avoid hitting the children (Tr. 1500-1501; S.Ex.
45A at 51-52, 69). Healso said that “[i]f | could of caught them all, | think I’d [have] got
them all” (S.Ex. 45A at 48).

After shooting Angela Brown, appellant ran north on Mary Street and then west
on Sexton Road toward Oak Towers(Tr. 1405-1407, 1501, 1726; S.Ex. 45A at 52; S.Ex.
8A). Heconcealed the shotgun in hisclothing (Tr. 1502; S.Ex. 45A at 52-54). A passing
motorist, Jerry Key, stopped and offered appellant aride (Tr. 1406-1411, 1501-1502;
S.Ex. 45A at 51, 53); Key was acquainted with appellant and had once dated Brown (Tr.
1408; S.Ex. 45A at 51, 53). After ascertaining that Key wasalonein the car, appellant
got into thefront passenger seat (Tr. 1410-1411; S.Ex. 45A at 54). When appellant got

intothecar, herevealed hisshotgun and told Key to shut up and drive (Tr. 1411-1413,
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1439, 1443; S.Ex. 45A at 55-56). Key asked appellant where he wanted to go, and
appellant responded that he didn’t know and that he had just shot hisgirlfriend (Tr.
1414-1415, 1443). Ashewasdriving, Key noticed that appellant was slowly turningthe
muzzle of the shotgun in hisdirection, and he pushed the weapon away (Tr. 1415-1416).
Key saw a police car coming in the other direction and, as he began to slow down,
appellant said, “I don’t need you no more anyway” and shot him in the upper chest (Tr.
1416-1420, 1443, 1449, 1454-1455; S.Ex. 45A at 59).
After being shot, Key jumped out of the window of the car asit was still moving,
and thevehiclerolled off the street and into a yard before comingto a stop (Tr. 1381-
1387, 1420-1422, 1455-1456; S.Ex. 45A at 59-61; S.Ex. 8A, 8D, 36A-36F, 37A-37H).
Appellant ran into theback yard of a house, but surrendered to policea short timelater
(Tr. 1423-1424, 1426, 1457-1463, 1472-1473, 1476; S.Ex. 45A at 61). Appellant’s
shotgun was found in the back yard (Tr. 1391-1396; S.Ex. 39G-39l). At the police
station, appellant was advised of and waived hisMirandarights, and gave an oral and
avideotaped confession to the shooting of Juanita Hoffman, William Jeffer son, Angela
Brown and Jerry Key (Tr. 1480-1512; S.Ex. 45, 45A). Appellant claimed that the
personsin the house had surrounded him, that all of them had been trying to kill him
and that he*just lost it” (S.Ex. 45A at 5-6, 31, 36-39, 45-50, 53-59, 65-66, 71-72, 78).
Policeofficersarrived at 512 Mary Street at around 9:00 p.m. and found Angela
Brown lying on the sidewalk, with her children nearby, some distance north of the

residence (Tr. 1253, 1255, 1257-1259, 1269-1270; S.Ex. 9, 20, 24C-24D). Shewas still
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alive but waslater determined to have no brain activity, and was pronounced dead three
days later (Tr. 1260-1262, 1599-1600). Juanita Hoffman, who was also severely
wounded, was ableto walk from the house and state that she had been shot by appellant,
but the shotgun blast to her chest resulted in bleeding that could not be controlled, and
she died several hours after being taken to the hospital (Tr. 1279-1281, 1285-1286,
1591-1594, 1882-1883; S.Ex. 10C-10E). Thebody of William Jeffer son wasfound in the
kitchen of theresidence (Tr. 1282, 1287-1292; S.Ex. 17A-17E). A number of expended
shotgun shells and shot wadding from shotgun blasts were found near the locations
wher ethevictims had been shot, and also in the street where appellant had fired shots
at personsin thedistance (Tr. 1300-1321, 1326-1337; S.Ex. 9, 12A, 13B, 13E-13G, 20,
21A-21C, 24E-24G, 28C-28H). Forensic analysisof the expended shells discovered at
the various shooting scenes established that all of them had either probably or certainly
been fired from appellant’s shotgun (Tr. 1546-1551).

Jerry Key, who was shot in the chest by appellant, was hospitalized for two weeks
and suffered permanent scarring and an impairment in the use of hisupper body (Tr.
1429-1433, 1435-1439; S.Ex. 7A-7C).

The defense conceded that appellant had shot the victims (Tr. 1250), but
presented evidencein support of atheory that appellant suffered from “ cocaine-induced
psychotic disorder with delusions” and other mental illnesses at the time of the
murders, and that as a result he was unable to act with deliberation (Tr. 1250, 1616-

2385). At the close of the evidence, instructions and arguments of counsel, the jury
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found appellant guilty as charged of three counts of first degree murder and one count
of first degree assault (Tr. 2458-2459).

In the punishment phase of trial, the state presented evidence of theimpact of the
victims' deaths (Tr. 2491-2535), and evidence concerning a prior assault by appellant
upon Angela Brown (Tr. 2477-2490). Thedefense called eight witnessesto testify about
mitigating aspects of appellant’s character and history (Tr. 2553-2649).

Thejury returned a verdict stating that it wasunableto decide or agree upon the
punishment for thethree countsof first degree murder (Tr. 2682). The court assessed
three sentences of death for these counts and sentenced appellant as a persistent
misdemeanor offender to life imprisonment for the count of first degree assault (Tr.
2684-2687, 2696-2697; L.F. 441-443). Appellant brings this appeal from his

convictions and sentences.
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ARGUMENT
l.

Appellant’s claim that the jury selection proceduresin Henry County violated
his Sixth Amendment right toajury selected from afair cross-section of the community
on the ground that blind and disabled per sonswer e excluded from jury service hasbeen
waived by his failure to raise this claim in his pretrial motion challenging the
composition of the jury pool, thus denying the state an opportunity to respond to his
factual allegationson thisissue.

Even if thiswaived claim wereto bereviewed on the existing record, the Cir cuit
Court did not err or commit manifest injustice in declining to hold, sua sponte, that
appellant’sfair cross-section rightswer e violated because appellant failed to bear his
burden of establishing a prima facie case in that he failed to prove that blind and
disabled persons constitute a distinctive group for purposes of fair cross-section
analysis.

Appellant contends that the procedure by which the jury pool was created in
Henry County, wherehistrial jury was selected, violated hisright under theSixth and
Fourteenth Amendmentsto ajury selected from afair cross-section of the community
on theground that per sonswho wereblind or disabled wer e excluded from jury service
for thereason that thejury pool was selected from alist of licensed drivers (App.Br. 34-
40).

A. TheFacts
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Appellant filed a pretrial motion in which he challenged the jury selection
procedures in Henry County on the ground that these procedures failed to
“substantially comply” with Missouri statutes on the empanelment of juries (Supp.L.F.
1-6). Hismotion also alleged the violation of various state and federal constitutional
rights, including hisfair cross-section right, but stated only that “ cognizable groups,
such asAfrican-Americans, are being substantially underrepresented on juriesin Henry
County” because an insufficient percentage of the county wasincluded on the master
jury list (Supp.L.F. 1-2, 5).

An evidentiary hearing was held on appellant’s motion in which evidence was
adduced regarding the creation of the Henry County jury pool and the selection of jury
venires from that pool (Tr. 332-392). Asrelevant to the present claim of error, this
evidencewasthat the master jury list in Henry County consisted of alist obtained from
the Department of Revenue of personswith zip code addressesin Henry County who had
driver’slicenses and were over twenty years of age (Tr. 336-337, 352, 367). Defense
counsel asked the Honor able William John Roberts, the Circuit Judge of Henry County
and a member of the jury commission, whether he had “taken into consideration” that
personswith disabilitiesthat prevented them from getting driver’slicenseswould not
beon thislist (Tr. 377). Judge Robertsresponded that thiswas generally known but
that he had not specifically considered it (Tr. 377). He agreed that per sonswho were
barred by age, disability or criminal record from having driver’slicenses would not

bein thejury pool in Henry County (Tr. 377-381, 389-390).
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After the presentation of evidence, appellant’s counsel argued that the jury
selection procedures in Henry County were not in substantial compliance with
Missouri law (Tr. 393-396). Counsel mentioned that some classes of personseligible
for jury duty could not serve asjurors, but did not identify thisasa fair cross-section
violation or specify theexcluded groups (Tr. 393). Thetrial court ruled only that the
jury selection procedurein Henry County wasin “substantial compliance” with the
statutes of thisstate (Tr. 398).

B. Standard of Review

In order to establish afair cross-section violation, a defendant must first present
aprima facie case of such aviolation by showing (1) that the group alleged to have been
excluded isa “distinctive group” in the community, (2) that therepresentation of this
group in the jury pool is not fair and reasonable in relation to the number of such
personsin the community, and (3) that this underrepresentation is due to systematic

exclusion of thisgroup in thejury selection process. Durenv. Missouri, 439 U.S. 357,

364, 99 S.Ct. 664, 58 L .Ed.2d 579 (1976); see also Statev. Brooks, 960 S.W.2d 479, 487

(Mo. banc 1997), cert. denied 524 U.S. 957 (1998). If the defendant bear sthe burden of
presenting a primafacie case, the burden then shiftsto the stateto demonstrate that the
attainment of a fair cross-section is*“incompatible with a significant state interest.”

Durenv. Missouri, supra, 439 U.S. at 368.

C. Appellant Failed to Present ThisClaim tothe Trial Court

“Onewho would challenge a jury panel must do so beforetrial by pleading and
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proving fatal departures from the basic procedural requirement. ... Thefailureto
make atimely and proper objection constitutesawaiver” (citationsomitted). Statev.
Sumowski, 794 SW.2d 643, 647 (Mo. banc 1990). Nothing in appellant’s pretrial
motion afforded noticeto thetrial court, or to the state, that he was alleging that the
blind and disabled were excluded from jury service and that this violated his right
under theSixth and Fourteenth Amendmentsto ajury selected from afair cross-section
of the community. Even in the argument following the evidentiary hearing on his
motion, appellant made no effort to identify the blind and disabled as an excluded
distinctive group, and hisonly referencesto “fair cross-section” related instead to the
(erroneous) allegation that the master jury list was composed of lessthan five per cent
of the population of the county (Tr. 394-396).

A major consequence of appellant’s failure to give notice of his present
constitutional claim isthat the state was denied any opportunity to contest the elements

of afair cross-section violation asset out in Durenv. Missouri, suprawith regard to the

class of blind or disabled persons. For example, although the Henry County officials
involved in creating thejury pool described thelist they obtained from the Department
of Revenue asbeing one of licensed drivers (Tr. 336-337), no testimony was offered by
any witness with actual knowledge of the composition of the list. Section 302.181,
RSMo 2000, the statute that prescribestheform of driver’slicenses, also authorizesthe
issuance of “nondriver’slicenses’ for use asidentification. Section 302.181.7. The

present record issilent asto whether holdersof “nondriver’slicenses’—among whom
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could be persons who are blind or disabled—would be listed by the Department of
Revenuein the same database aslicensed drivers.
A claim of constitutional error that is not presented to the trial court at the

earliest opportunity isnot preserved for appellatereview. Statev. Galazin, 58 SW.3d

500, 505 (Mo. banc 2001). But the present claim is not merely unpreserved: it was
raised in such a manner that the state was denied an opportunity to address a
congtitutional test under which, asto some elements, it borethe burden of proof. Duren

v. Missouri,supra. A similar circumstance was presented in Statev. Taylor, 944 SW.2d

925 (Mo. banc 1997), wher e the defendant alleged, for thefirst time on appeal, that the
state had exercised racially-discriminatory peremptory challenges upon two

venirepersonsin violation of Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L .Ed.2d

69 (1986). Statev. Taylor, supraat 934. This Court declined to review that claim,

holding that “[a] defendant’sfailureto challengethe State’ srace-neutral explanation
in any way waives any future complaint that the State'sreasonswer eracially motivated,
and leaves nothing for thisCourt toreview” (citationsomitted). 1d.; see also People
v. Fauber, 2 Cal.4th 792, 831 P.2d 249, 261 (1992), cert. denied 507 U.S. 1007 (1993)
(fair cross-section claim waived by defendant’sfailureto raisethisclaim by pretrial
motion or objection). Under this principle, appellant’s belatedly-asserted
constitutional claim should be summarily regjected.
D. Appellant Failed to Establish That Blind and Disabled

Persons Constitute a Distinctive Group
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Whereafair cross-section violation isalleged, it isthe burden of the defendant
to establish a prima facie case of such a violation, including proof that the group that
is alleged to have been excluded or underrepresented is a distinctive group in the

community. Duren v.Missouri, supra Appellant offered no evidence whatsoever at the

pretrial hearing on hismotion regarding the size, characteristicsor alleged views of
blind and disabled personsasagroup.” Even if it was possibleto overlook appellant’s
failureto give notice of hisclaim tothetrial court and the state-and respondent does

not advocate that it be overlooked—appellant has utterly failed to bear his burden of

For the first time on appeal, appellant seeks to offer statistical evidence
concer ning the population of disabled personsin Henry County (App.Br. 37-38). Even
aside from thefact that Duren requiresthe proponent of a fair cross-section claim to
present a prima facie case to the trial court, appellant is not at liberty to offer new

evidence on appeal. Statev. Tokar, 918 SW.2d 753, 761-762 (Mo. banc 1996), cert.

denied 519 U.S. 933 (1996).
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establishing that personswho areblind or disabled constitute a distinctive group.
The United States Supreme Court hasdescribed, but has not explicitly defined,

what constitutesa distinctivegroup. In Taylor v. Louisiana, 419 U.S. 522, 95 S.Ct. 692,

42 L .Ed.2d 690 (1975), the Supreme Court held that women, who made up 53% of the
citizenseligiblefor jury service, were*“ sufficiently numerous and distinct from men”

to constitutea distinctivegroup. Id., 419 U.S. at 531; seealsoDurenv. Missouri, supra,

439 U.S. at 364. In Lockhartv.McCree, 476 U.S. 162, 106 S.Ct. 1758, 90 L .Ed.2d 137

(1986), the Supreme Court noted that “groups defined solely in terms of shared
attitudes” were not distinctive groups. 1d., 476 U.S. at 174. The court stated that a
group was not distinctive unlessits exclusion violated all three of the purposesfor the
fair cross-section requirement: (1) “‘[guarding] against the exercise of arbitrary
power’ and ensuring that the ‘commonsense judgment of the community’ will act as‘a
hedge against the overzealous or mistaken prosecutor’”; (2) “preserving ‘public
confidencein thefairnessof the criminal justice system’” and (3) “implementing our
belief that ‘sharing in theadministration of justiceisa phase of civic responsibility.’”

1d, 476 U.S. at 174-175, quoting Taylor v. Louisiana, supra, 419 U.S. 530-531.°

Based upon these principles, state and federal courts have promulgated various

3Contrary to the assertion of appellant (App.Br. 37), neither Taylor nor Duren,

or any other decision of the United States Supreme Court, has defined a distinctive

group asany group that “warrants protection.”
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testsfor deter mining whether a particular class of personsisadistinctivegroup. The
predominant standard isthat a distinctive group isnot present unless:
1. The group is defined or limited by an objective factor (such as
raceor sex);
2. A common thread or basic similarity in attitude, ideas, or
experience runsthrough the group; and
3. There existsa community of interest among the membersof the
group, such that the group’sinterestscannot be adequately represented if
the group isexcluded from thejury selection process.

United Statesv. Fletcher, 965 F.2d 781, 782 (9th Cir. 1992) (citing four other federal

circuits); see also State v. Compton, 333 Ore. 274, 39 P.3d 833, 842 (2002), cert. denied

123 S.Ct. 165 (2002); Statev. Pelican, 154 Vt. 496, 580 A.2d 942, 946-947 (1990); and

Statev. Rupe, 108 Wn.2d 734, 743 P.2d 210, 218 (1987), cert. denied 486 U.S. 1061
(1988). Amongthe many categoriesof personsthat have been found not to be distinctive

groups ar e college students,” per sons not registered to vote,> convicted felons® poor

*Commonwealth v. Evans, 438 M ass. 142, 778 N.E.2d 885, 893 (2002); Ford v.

Seabold, 841 F.2d 677, 681-683 (6th Cir. 1988), cert, denied 488 U.S. 928 (1988).

°State v. Compton, supra.

6I_cI.; Carlev. United States 705 A.2d 682, 685-686 (D.C.App. 1998), cert. denied

523 U.S. 1066 (1998).
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persons,’ personsover seventy years of age® occupational categories’ and personswho
are hearing-impaired.*

Appellant has failed to establish that the category of “blind and disabled”
persons meets the test set out above. While disability is an objective distinguishing
factor—a fact that is equally true of all of the “nondistinctive groups’ listed above-
appellant presented not a scintilla of evidence that personswho areblind or disabled
exhibit a “common thread or basic similarity in attitude, ideas, or experience.”

Personsin this category could be of any age, sex, race or occupation. The nature or

"Statev. Wooten, 193 Ariz. 357, 972 P.2d 993, 998 (1998).

8Commonwealth v. Manning, 41 Mass.App.Ct. 696, 673 N.E.2d 73, 74-76 (1996);

Rojem v. State, 753 P.2d 359, 365 (OkI.Cr.App. 1988), cert. denied 488 U.S. 900 (1988).

®Sweet v. United States, 449 A.2d 315, 323-325 (D.C.App. 1982).

Opeoplev. Fauber, supra, 831 P.2d at 260-261.
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degree of their affliction could belifelong or recent, and could vary greatly in itsnature
and degree. Nothing in the merefact of disability supports an inference that persons
who suffer from it hold similar views and possess similar experience. See

Commonwealth v. Manning, supra, 673 N.E.2d at 75-76; and Brewer v. Nix, 963 F.2d

1111,1112-1113 (8th Cir. 1992), cert. denied 506 U.S. 896 (1992) for similar analyses.

Nor istheretheslightest evidentiary basisfor a conclusion that the inter ests of
blind or disabled persons“cannot be adequately represented if the group is excluded
from the jury selection process.” No support was offered by appellant for the
proposition that personsin this category exhibit a“ community of interest” on matters
of crimeand punishment, or on any other issuethat might bedecided by ajury, such that
the impartiality of the jury might be impaired without them. See Johnson v.
M cCaughtry, 92 F.3d 585, 592-593 (7th Cir. 1996). cert. denied 519 U.S. 1034 (1996).

Appellant offersno pertinent authority in support of hisassertion that per sons
who are blind or disabled constitute a distinctive group for purposes of the Sixth
Amendment. Instead, he cites cases holding that the exclusion of visually impaired
persons from jury service would in some cases violate federal statutes, including the
AmericansWith Disabilities Act (App.Br. 35, 37). Neither of appellant’scited decisions
purportsto addressthe constitutional claim advanced by appellant, or whether per sons
with disabilities constitute a distinctive group. If the exclusion of a disabled person
from jury serviceviolated state or federal law, that would be a matter to be pursued by

the per son aggrieved by their exclusion, not by appellant. See Peoplev. Janes 942 P.2d
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1331, 1334-1335 (Colo.App. 1997) (criminal defendant lacked standing to assert ADA
claim on behalf of person excluded from jury service because of disability).
Appellant’s belated constitutional challengeto the selection of hisjury should

berg ected.
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.

The Circuit Court did not err in overruling appellant’s pretrial motion
challenging thejury selection procedures of Henry County because these procedur es
werein “substantial compliance” with the applicable statutes of thisstatein that (A)
theuseof alist of licensed driversasthemaster jury list wasnot in violation of thelaw;
and (B) the failure to remove from the master jury list persons found unqualified to
serve asjurors, and the pretrial excusal by court clerks of one or more persons who
wer e on vacation at thetimeof trial, did not amount to substantial noncompliance for
thereason that appellant’s constitutional rightswerenot violated, he was not otherwise
prejudiced, and these errorswerenot of such a character asto permit the handpicking
of thejury panel at appellant’strial.

Appellant next contends that, even if his fair cross-section rights were not
violated, his conviction should be reversed on the ground that the manner by which
Henry County selectsitsjury pool wasnot in “substantial compliance” with Missouri
law (App.Br. 41-49).

A. Standard of Review

The purpose of this state's jury selection statutes is “to provide a jury pool
containing afair cross section of the adult population, with random selection of jurors
from that pool, all in accordance with the requirements of the federal and state

constitutions.” Statev. Bynum, 680 S.\W.2d 156, 160 (M o. banc 1984). When atimely

pretrial challengeismadetothe manner of jury selection, thetest iswhether there has
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been “ substantial compliance” with the statutes. Statev. Sumowski, 794 SW.2d 643,

647 (Mo. banc 1990); Section 494.465, RSM 0 2000. “[T]hereisa strong presumption
that the jury tendered at the outset of the trial has been properly selected.” Statev.

Sumowski , supra.

In therecent decision of Statev. Anderson, 79 SW.3d 420 (M o. banc 2002), cert.

denied 123 S.Ct. 199 (2002), this Court quantified to some degree what is meant by a
substantial noncompliancewith the jury selection statutes. It held that “a ‘substantial’
failureto comply isonethat either risestothelevel of a constitutional violation, and/or
that actually prejudicesa defendant” (footnote omitted). Id. at 431. In afootnote, this
Court acknowledged that
In rare cases, certain violations of the statutory jury selection
requirements may be so fundamental or systemic in nature asto amount
to a ‘substantial’ failureto comply with the statutes, thereby entitling a
defendant to relief, even in the absence of a clear showing of actual
prejudice or of a constitutional violation. See State v. Gresham, 637
S.W.2d 20, 26 (M o. banc 1982).

Statev. Anderson, supraat 431 (n. 4). In Statev. Gresham, 637 SW.2d 20 (Mo. banc

1982), jury commissioner s examined the questionnaires submitted by members of the
jury pool and selected or rejected them for service on thejury venireaccordingto the
commissioners personal views on whether each person could serveasafair juror. 1d.

at 22. ThisCourt reversed, observing that the commissioners' exer cise of discretion
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on whether individualsin thejury pool would be good jurorswaswholly contrary to
thelaw and “readily lendsitself tojury packing.” 1d. at 24-27.
B. Relevant Law and Facts

Under the law of this state, the process of providing persons eligible for jury
serviceat agiven trial proceedsin three stages: thecreation of a“master jury list,” the
drawing from that of a“ qualified jury list,” and the selection from that of ajury venire.
Sections 494.410 through 494.420, RSM o 2000.

1. TheMaster Jury List

Section 494.410.1 provides that the master jury list—the jury pool-is to be
compiled by “ consult[ing] one or more public records’ and must be comprised of not
lessthan five percent of thetotal population of the county.

Under a procedure adopted by the Henry County Jury Commission in 1992, the
master jury list for that county is a computerized list obtained annually from the
Department of Revenue containing all personswith Missouri driver’slicenseswho are
over twenty years of age and who have addresses with zip codes that are wholly or
partially within Henry County (Tr. 336-337, 340, 352-353, 357-358, 365, 367-368, 381,
390; State' sPretrial Exhibit 1). The population of Henry County at the time of the 2000
censuswas 21,997, and ther ewer e 22,009 nameson thelist provided by the Department

of Revenue (Tr. 352)." Since some of the zip codes on the list overlapped into other

“In his brief on appeal, appellant cites hearsay census data from an Internet

website that he did not see fit to present to the trial court (App.Br. 42, 45). It is
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counties, not all of the personson thelist wereresidentsof Henry County (Tr. 381-383).
2. TheQualified Jury List

When needed, a list containing “as many prospective jurors as the court may
require” isselected at random from the master jury list. Section 494.415.1. Persons
selected for thislist are sent ajuror qualification form or questionnaire. Id. If itis
determined from their responsesthat a person isnot qualified to serveasajuror, that
person isnot required to serve, and hisor her nameisremoved from the master jury
list. Section 494.415.2. The resulting list of persons who are qualified to serve as
jurorsisthe“qualified jury list.” Section 494.415.4.

In Henry County, qualified jury lists are selected at random in groups of 500
three times each year (Tr. 335-339, 353). Jury questionnaires are sent to all of the
personson thislist (Tr. 335, 341-342, 373-374). |f theresponsesto the questionnaires
indicatethat a per son was deceased, not a resident of the county, had a felony conviction
or was an attorney, theclerksin charge of thejury selection process areauthorized to
delete that name from the qualified jury list (Tr. 342-345, 350-351, 361). If any

inter pretation isrequired on issues of juror qualifications, the decision ismade by the

impermissible for appellant to offer evidence for the first time on appeal. State v.

Tokar, 918 SW.2d 753, 761-762 (M o. banc 1996), cert. denied 519 U.S. 933 (1996).
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Circuit Judge (Tr. 342-347, 361-362). Personsfound unqualified to serve are deleted
from the qualified jury list, but not from themaster jury list (Tr. 340-341, 369-371).
3. TheJury Venire

When ajury panel isrequired for atrial, the court designates the number of
prospective jurorsthat arerequired and that number israndomly selected from the
qgualified jury list. Section 494.420.2. Prospective jurors are entitled to be excused
from service if, in the judgment of the court, they are “incapable of performing the
dutiesof ajuror because of illnessor infirmity,” 8494.425(9), RSM o 2000; and may also
be excused if the court is of the view that their service would impose an extreme
hardship. Section 494.430(4), RSM o 2000.

Jury panelsin Henry County aredrawn asdescribed above (Tr. 347-348). After
the panel isdrawn, personswho stated on their jury questionnairesthat they would be
on vacation during the time of the trial are removed by clerksin charge of thejury
empanelment process and replaced with other persons on the qualified jury list (Tr.
349-352). “[A]t least one” person wasremoved for thisreason from appellant’sjury
panel (Tr. 351). The clerks were also authorized to excuse persons who telephoned
beforetrial and reported that they had an injury or illnessif it was* patently obvious’
that this condition would prevent them from serving asjurors(Tr. 362, 364-365). No
evidence was offer ed that any per son was excused on thisground at appellant’strial.

The qualified jury list that was originally used to select the jury venire at

appellant’strial produced 106 personswho wereeligiblefor jury service and who had
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not been used in previoustrials, anumber that was deemed insufficient for the present
case (Tr.359-360). Therefore, thecourt ordered that a second qualified jury list of 125
persons be randomly selected, and appellant’s jury was selected from the eligible
personson both lists(Tr. 359-361).
C. Appéllant’s Attacks Upon Henry County Procedur es

Appellant allegesthat thejury selection procedures of Henry County wer e not

in substantial compliance with the law in threerespects.
1. Composition of the Master Jury List

Appélant arguesthat thelist of licensed driversobtained by Henry County from
the Department of Revenue could not be used asthe master jury list because 8494.410.1
statesthat themaster jury list is* compiled” and must betaken “from” public records,
and thus could not consist of the public records themselves (App.Br. 43-44). An

identical argument wasr g ected by thisCourt in Statev. Anderson, supra 79 SW.3d at

431, and beforethat by State v. Albrecht, 817 SW.2d 619, 622-624 (M o.App., S.D. 1991),

wher e a county employed a procedureidentical to that used in Henry County. Whilethe
words* compile” and “from” in the statute obviously authorize the use of lessthan all
of apublicrecord or recordsasthe master jury list, nothingin those words supports
appellant’s claim that using theentirerecord isaviolation of that law.

Appellant citesthe fact that the Department of Revenue list supplied to Henry
County contained a large number of personswho werenot qualified to serveasjurors

under 8494.425 because they wer e not residents of the county, and arguesthat “[t]he
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Legislatureintended for countiesto maintain aclean list of potential jurors’ (App.Br.
44). Appellant’snotion that a master jury list failsto comply with Missouri law if it
isnot “clean” finds no support in the statutes he cites, and was expressly rejected in

Statev. Albrecht, supra. Asnoted in that decision, therearemany other grounds stated

in 8494.425 that disqualify a person from jury service, including conviction of afelony,
active service in the armed forces, being a licensed attorney and being unable to
perform the duties of ajuror because of illnessor infirmity. 1d., 817 SW.2d at 623. By
appellant’s reasoning, a master jury list that contained any person in any of these
categories would violate the law. Such reasoning is absurd, finds no support in the
statutory language, and has been r g ected by the courtsof thisstate. Id.; see also State

v. Bynum, supra, 680 S.W.2d at 160.

Appellant also asserts that the selection of hisjury venire was not “random”
because theinitial qualified jury list was exhausted in selecting thejury venirefor his
trial and a supplemental qualified jury list had to be selected to complete the venire
(App.Br. 45). Hedoes not explain how the addition of a second randomly-selected list
makesthe process*“ not random,” let alone how thisprocess could amount to substantial

noncompliance. See Statev. Boston, 910 SW.2d 306, 312-313 (Mo.App., W.D. 1995)

(selection of jury panel from first 45 members of qualified jury list did not violate
requirement of substantial compliance). Therefore, the composition of the master jury
list in Henry County wasnot in violation of Missouri law.

2. Removal From the Master List of PersonsLater Found to be Unqualified
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When a person was randomly drawn from the master jury list and returned a
guestionnaireindicating that he or shewasnot qualified to serveasajuror, the practice
in Henry County wasto removethat person from the qualified jury list, but not from the
master jury list. Appellant notes, correctly, that 8494.415.2 directsthat such persons
be deleted from the master jury list (App.Br. 44).

Appellant wholly fails, however, to demonstrate how this error “rises to the
level of a constitutional violation, and/or . . . actually prejudices a defendant.” Statev.

Anderson, supra, 79 SW.3d at 431. Hevaguely assertsthat hisright toajury selected

from afair cross-section of the community wasviolated (App.Br. 47-48), but offersnot
a scintilla of evidence that would support a prima facie case of such a violation under

Durenv. Missouri, 439 U.S. 357, 364, 99 S.Ct. 664, 58 L.Ed.2d 579 (1976). His

complaint that the master jury list was* contaminated” by unqualified personsand that
theremoval of such persons*yieldsa substantially different pool than the L egislature
intended” (App.Br. 47) isnothing morethan areprise of hismeritless argument that
the law requires the master jury list to be “clean” in order to be valid. In short,
appellant makes no showing that any of hisconstitutional rightswereviolated by the
jury selection proceduresin Henry County, nor does he establish that he was pr g udiced
asaresult.
3. Excusal of VenirepersonsBefore Trial
Finally, appellant complainsthat the clerk’s office was authorized to excuse from

thejury panel beforetrial personswho had previously notified the clerk’s office that
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they would be on vacation at the time of trial, and personswho called in beforetrial
with injuriesor illnessesthat would clearly precludetheir serviceasjurors (App.Br.
46). “[A]t least one” person was removed from appellant’s jury panel for vacation
reasons; no evidence was presented that anyone on that panel was excused by the clerk
because of injury or illness.

This Court addressed an identical claim in Statev. Anderson, supra: there, as

here, it was alleged that the clerk’s office excused per sons before trial on grounds of
illness or vacation. 1d., 79 SW.3d at 431-432. ThisCourt held that
Appéllant also has not shown that he wasin any way preudiced by some
isolated and minor technical violationsthat might possibly have occurred
if the clerk, for example, removed some venir eper sons who wer e thought
to be away on vacation. The exclusion of a prospectivejuror for reasons
not listed in the statuteis not groundsfor reversal absent a showing that
a defendant was actually prejudiced by failure to strictly observe the
statutory provisionsfor excuse.
(Citationsomitted.) Id. at 432. The courtsof this state have long recognized that the
erroneous excusal of a prospectivejuror isharmless unless per sonswho served on the

jury were biased or unqualified. Statev. Brown, 916 SW.2d 420, 422 (Mo.App., E.D.

1996); seeStatev. Ringo, 30 S.W.3d 811, 816 (M o. banc 2000), cert. denied 532 U.S. 932

(2001) (wherejuror is excused for reasons unrelated to views on the death penalty,

defendant cannot ordinarily show prejudice). Appellant has demonstrated neither a
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constitutional violation nor any other kind of prejudice asaresult of thisoccurrence.

Totheextent that thejury selection practicesin Henry County deviated from the
statutes, as described in Parts C2 and C3, above, thisisnot an instance in which the
deviations were so “fundamental and systematic” as to warrant relief without the

presence of prejudice or constitutional infringement. State v. Anderson, supra, 79

S.W.3d at 431 (n. 4). Thisisnot a case like Statev. Gresham, supra, where persons

involved in the jury empanelment process had the opportunity to handpick the members

of thejury pandl. Seealso Statev. Bynum, suprg and Statev. M cCaw, 668 S.W.2d 603,

604 (Mo.App., E.D. 1984) for similar facts. Therefore, the trial court did not err in

finding that jury selection in Henry County wasin substantial compliancewith the law.
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1.

The Circuit Court did not abuse its discretion in excusing for cause
Venireperson Cassandra Tucker because the court reasonably concluded from Tucker’s
testimony that shewas substantially impaired in her ability to consider theimposition
of a sentence of death in that Tucker equivocated regarding her ability toreturn adeath
sentence and categorically stated that she could not sign a verdict of death asthejury
foreman.

During the death-qualification phase of voir dire, the stateinquired asfollows:

[Mr. Crane, prosecutor:] If you were selected, what happensisyou go
back there after the evidenceisin and the foreperson is elected. Okay. And if
after you go through the whole process, if we get there, in adecision of death, the
foreper son isthe onethat signsfor thejury on thisverdict. Other than thethree
women |’vejust talked to, would everybody else be ableto do that?

Yes, ma’'am?

[Venireperson Cassandra Tucker:] | don’t think | could sign. See, | mean,
you know, for somebody to die, if | had tovotefor it, | don’t think | could sign my
nametoit.

MR. CRANE: You misunderstand. It’sMs. Tucker, right?

VENIREMAN TUCKER: Yes.

MR. CRANE: Ms. Tucker, now | want to makesurewe' reclear. Nothing

isever goingto say you’ve got to vote death.
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VENIREMAN TUCKER: Yeah, | know. But if it was mewho'sdeciding
he's death penalty, | wouldn’t want to be the oneto sign my name on that line.
No.

MR. CRANE: Okay. Let meask you: Would your views on the death
penalty makeit difficult for you to consider that option, death, asan appropriate
punishment?

VENIREMAN TUCKER: | don’t think so. | don’t think taking alife for
another lifeisright. But | could probably, you know, if | had to.

MR. CRANE: But you won’t haveto.

* * *

VENIREMAN TUCKER: | know. If | wasin thejury and it was my choice
to give him the death penalty, then that wasmy choice. But | don't, like| said, |
don’t want to sign the paper.

MR. CRANE: Okay. You could not sign if, you know, just likel said, you
never haveto vote for death. Nobody is going to put a gun to your head, to the
foreper son.

VENIREMAN TUCKER: | understand.

MR. CRANE: If you weretheforeperson, you could not sign the verdict
of death?

VENIREMAN TUCKER: No.

* * *
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MR. CRANE: Okay. But | think in a given case you could recommend
death, follow the procedure, hold the stateto theright burden, no more, no less?

VENIREMAN TUCKER: Probably, if | heard all the evidence.

MR. CRANE: Wéll, you would.

VENIREMAN TUCKER: Then | might beableto, but —

MR. CRANE: But it’sunlikely?

VENIREMAN TUCKER: Yeah.

MR. CRANE: It'sunlikely that you would come back with a verdict of
death?

VENIREMAN TUCKER: It'sunlikely that | would sign that paper.

MR. CRANE: Forget the paper. We are clear as a bell on you ain’t
signing the paper. | got you. What about just you’re not the for eper son?

VENIREMAN TUCKER: Okay. Just thedeath penalty thing itself?

MR. CRANE: Yeah. Do you think you would have a good deal of trouble
coming back with averdict of death?

VENIREMAN TUCKER: Yeah.

MR. CRANE: .... Would your views on the death penalty substantially
impair your ability to consider that, legitimately consider it asa punishment?

VENIREMAN TUCKER: Yeah.

Tr. 620-623. During the defense examination of Venireperson Tucker, defense counsel

repeatedly elicited from her that she was not saying that she could never impose a
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sentence of death, though she said it would be* difficult” for her todo so (Tr. 679-682).

She persisted in her view, however, that she could not sign a verdict of death as

foreperson (Tr. 681-682). Thetrial court sustained the state's challenge for cause,

noting that it had “listened closely to Ms. Tucker and she could not sign theform and

shewasvery questionable asto whether she could imposethe death penalty or not” (Tr.

701-703). Appellant claims, inaccurately, that Venireperson Tucker was shown to be

aqualified juror except for her refusal to sign a verdict of death, and arguesthat this
refusal wasinsufficient to warrant her removal from thejury panel (App.Br. 50-58).

A. Standard of Review
The standard for determining whether a prospective juror may be excused for
cause based upon his or her views on punishment is whether those views would

prevent or substantially impair the performance of hisdutiesasajuror in accordance

with hisinstructionsand hisoath.”” Wainwright v. Witt, 469 U.S. 412, 417-424, 105

S.Ct. 844, 83 L.Ed.2d 841 (1985), quoting Adamsv. Texas, 448 U.S. 38, 45, 100 S.Ct.

2521, 65 L.Ed.2d 581 (1980). The qualifications of a prospective juror are not
determined from a single response, but rather from the entire examination. Statev.
Christeson, 50 S\W.3d 251, 265 (M o. banc 2001), cert.denied 534 U.S. 978 (2001). The
trial court isin the best position to evaluate the qualifications of a venireper son and has
broad discretion in making that determination. |1d.

B. Venireperson Tucker Was Properly Excused Under Wainwright v. Witt

Appellant’sargument that Venireperson Tucker could not be excused for cause

44



under Wainwright v. Witt, suprasolely on the ground that she could not sign a verdict

of death has been presented to thisCourt in numerous past cases, and is meritless for
tworeasons. First, even if Venireperson Tucker had testified without equivocation that
shewasabletofairly consider a sentence of death but wasunableto sign a death verdict
asthejury foreman, thiswould have been a* substantial impairment” in her ability to
perform her dutiesasa juror under Witt. “An unequivocal statement concerning a
venireperson’s ability to sign a death verdict alone is enough [to warrant

disqualification of that venireperson]” (citation omitted). Statev. Smith, 32 SW.3d

532, 545 (Mo. banc 2000). “No panel of twelvejurors, all of whom decided that he or
she could not sign a verdict form assessing the death penalty against the defendant,
could be said to have the unimpair ed ability to consider the appropriateness of the death
penalty.” Id. Appellant’s argument is, in effect, that courts are required to accept
jurorswho have stated that they would refuse to follow the law as for eper sons of the
jury, and to gamblethat those per sons are not later selected to lead thejury. Nothing
in Witt supportsthisabsurd reasoning, and it isdirectly contrary to thereasoning of
that decision.

The second defect in appellant’sargument isthat Venireper son Tucker wasnot
excused solely because of her refusal to sign a verdict of death, but also because she

repeatedly equivocated about her ability to follow the law as to punishment.”* She

?Appellant inaccurately asserts that the state “ candidly conceded that Tucker

was not opposed to the death penalty at all” (App.Br. 50, 52, 57). The defense€licited
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asserted that shecould “ probably” consider a sentence of death “if | had to” (Tr. 621),

that she could “probably” doso“if | heard all the evidence” (Tr. 622), that she would

from this venireper son that she was not saying that she could never return a sentence
of death (Tr. 689-680), and when defense counsel asked the same question a second time,
the prosecutor objected that thiswas“ established,” which seemsto have been another
way of saying “asked and answered” (Tr. 681). Theissuein determining Venireperson
Tucker’s qualificationsto serve as a juror was not whether she would categorically
refuse to assess this sentence, but whether she was “ substantially impaired” in her

ability to consider that punishment. Wainwright v. Witt, supra, 469 U.S. at 417-424.

The state objected on precisely that ground in challenging thisvenireperson for cause

(Tr. 701).
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have “a good deal of trouble” in returning a verdict of death (Tr. 622), and that her
views on the death penalty would substantially impair her ability to legitimately
consider that punishment (Tr. 623). When strongly led during the defense examination,
she stated that her position was not that she could never assess a death sentence, but
even then said that it would be “difficult” for her to do so (Tr. 679-682). This
equivocation was cited by thetrial court when it excused her for cause (Tr. 705).

“ A venireperson’s equivocation about hisability toimpose the death penalty in
a capital case, especially when coupled with an unequivocal statement that he could not
sign a verdict of death, provides a basis to exclude him from the jury” (citations

omitted). Statev. Christeson, supra, 50 SW.3d at 264-265; see also Statev. Johnson, 22

S.W.3d 183, 186 (M 0. banc 2000), cert. denied 531 U.S. 935 (2000); and Statev. Clayton,

995 S.\W.2d 468, 476 (M 0. banc 1999), cert. denied 528 U.S. 1027 (1999). Thetestimony
of Venireperson Tucker was even more dubious than that of the prospective juror in
Christeson in that nowherein her testimony did she categorically statethat she could
fairly consider a sentence of death; the best that even defense counsel was ableto elicit
from her wasthat shewasnot saying that she could never imposethat sentence (Tr. 679-
682). Even had she never testified that she could not sign adeath verdict, thetrial court
could reasonably have found that Venireperson Tucker was “substantially impaired”
in her ability to fairly consider the full range of punishment.

In attempting to surmount the great weight of authority against him, appellant

reliesupon Alderman v. Austin, 663 F.2d 558 (5th Cir. 1982), affirmed in part 695 F.2d
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124 (5th Cir. banc 1982) for the proposition that prospective jurors should not be
excluded because they would not sign a death verdict as foreperson (App.Br.55). He
omitsto note that this Court has expressy rejected Alderman asvalid authority because

it predated Wainwright v. Witt, supra, which modified the death-qualification test from

whether a prospective juror would never return a sentence of death in any
circumstancesto whether a venireperson was “ substantially impaired” in being able

to perform hisor her dutiesasajuror. Statev. Johnson,supra, 22 SW.3d at 187. The

trial court could not have abused itsdiscretion in finding that Venireperson Tucker was

So impair ed.
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V.
(Appellant has abandoned the claim raised in Point |V of hisbrief in a pleading

filed with thisCourt on April 14, 2003.)
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V.

The Circuit Court did not err or commit manifest injustice in declining to
intervene, suasponte, in the state’ s cr oss-examination of defensewitness Dr. Todd Poch
because the questioning by the prosecution did not “link appellant to 9/11" in that the
state’ s questioning made no refer ence whatsoever to 9/11 or terrorism, and could not
reasonably have been under stood by thejury asimplicating appellant in such conduct.

One of the defense witnesses presented in the guilt phase of trial wasDr. Todd

Poch,
a psychologist retained by the defense who had examined appellant (Tr. 2075-2336).
Dr. Poch opined that appellant suffered from “ cocaineinduced psychotic disorder with
delusions,” delusional disorder, post-traumatic stress disorder and adult antisocial
behavior, and that as a result he was unable to act with deliberation (Tr. 2100-2101,
2213-2214).

The state's cross-examination of Dr. Poch occupies slightly more than one
hundred transcript pages and raised a number of matter spertaining to biason the part
of the witness and the reliability of his conclusions (Tr. 2216-2318). One line of
guestioning by the prosecutor concerned the fact that, even though the witness
described appellant as “delusional,” appellant displayed an under standing of events
around him and exhibited an ability to make rational choices (Tr. 2253-2256, 2262-
2264, 2297-2298, 2313-2318). Part of this questioning concerned appellant’s

interaction with other personswhile at the Boone County Jail awaiting trial:
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[Mr. Crain, prosecutor:] Well, Doctor, let meask you this: | mean,
on the medical records, he, while he'sbeen in jail, has asked for various
things, acne medicine, written notes. | mean, hewritesand you can read
it. 1t’sclearly legible?

[Witness:] Oh, yes.

Q. He svery fluent in English, correct?

A. | don’t know that he'svery fluent, but he can certainly read and

write.

Q. .... Another thingis, he writes lettersto thejail personnel
saying, | don’t want no pork item anymore. Heasksfor various, likel said,
lotions and treatment and hereceivesit. You read the medical records.
| mean, thejail isvery attentiveto hisneeds; isthat correct? They don’t
ignore him?

A. It seemslike hismedical needsare being met.

Q. Hehasahead cold. He got medicinefor that. Hewanted diet
changeswhen | talked to you about pork, and that was addressed, correct?

A. Right.

Q. He had atoenail problem, and that was addressed; isn’t that
true?

A. | recall that.
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Q. Soheknowswhen he'shurting and hewritesnotes. There'sno
indication by his medical records that he's suffering from delusions,
right? There'snoindications, just reading the medical records, that he's
suffering from delusions?

A. There sonetroubling exception, which isthereport of auditory
hallucinations.

Q. Whenisthat?

A. I don't recall thedate. | just know therewasan entry from the
medical records.

Q. Okay. You got meon that oneaswell. Did you— Now, | guess
did you get therecord where heindicated, in August of 2001, that he was
notifying jail personnel that he was changing his religion to that of
Muslim?

A. | think | recall that.

Q. Would hisability to keep up with current eventsin any way be
impaired asaresult of all these problemsyou say he'sgot?

A. Not necessarily.

Q. Hecould read, he could know what’s going on in the outside
wor|d?

A. Correct.

Q. He'snot schizophrenic, correct?
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A. I’'m not certain, Counselor.
Tr. 2313-2315. For the first time on appeal, appellant seizes upon the last several
questions and accuses the state of “conjur[ing] up images of 9/11, while linking

[appellant] to that devastating tragedy” (App.Br. 64).

A. Standard of Review
Since no defense objection was made to this questioning, appellant's belated
claim of error is reviewable, if reviewed at all, only for the presence of manifest

injustice or amiscarriage of justice. Statev. Goodwin, 43 SW.3d 805, 813 (Mo. banc

2001), cert. denied 534 U.S. 903 (2001); Supreme Court Rule 30.20. The plain error
ruleisto be exercised sparingly, and doesnot justify review of every unpreserved claim.

Statev. Mayes, 63 S.W.3d 615, 633 (Mo. banc 2001).

Whether an objection ismadeor not, thetrial court possesses extensive authority
in the control of cross-examination:
Thetrial court has broad discretion over the extent of cross-examination,
especially in criminal cases. . . . Cross-examination tests a witness
accuracy, veracity and credibility. ... Therefore, cross-examination isnot
necessarily limited to those matter sthat tend to provetheissueson trial.
... True, cross-examination may not encompass incompetent, irrelevant,
or immaterial matters. ... However, questions of relevancy are for the

trial court, whose ruling will be disturbed only for abuse of discretion.
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(Citations omitted.) Statev. Gardner, 8 SW.3d 66, 72 (Mo. banc 1999). The scope

per mitted in the cross-examination of expertsisespecially broad " because the factual

basisfor psychiatrictestimony isparticularly important.” Statev. Parker, 886 SW.2d

908, 927 (Mo. banc 1994), cert. denied 514 U.S. 1098 (1995).

B. The State’sInquiry Was Not | mproper

Colorful though hisargument may be, appellant offersnot the slightest support
for hisstrident accusation that the state was attempting to “fan the flames of preudice
by linking [appellant] toterrorism” (App.Br. 64). To statethe obvious, the prosecution
made no direct reference to terrorism or 9/11 in its questioning; indeed, the only
referenceto 9/11 in the testimony of Dr. Poch came during the direct examination of
thiswitness (Tr. 2191).

Appellant’stheory, ther efore, seemsto bethat the state was making an improper
insinuation by “connecting [appellant’s] conversion to Islam to ‘current events”
(App.Br.64). Inthefirst place, the prosecutor made no such “connection” by themere
fact that one subject followed the other. But more significantly, what is appellant
alleging that the prosecutor implied by these questions? Appellant informed jail
officers of hisreligious conversion one month beforethetragedy of 9/11 (Tr. 2315). Is
appellant attributing to the state an implication that appellant was an actual

conspirator in thisterrorist plot, or that he should have forsworn hisdeclared religion

after the attacksoccurred? Either suggestion isfacially preposterous, and therecord
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provides not the slightest support for appellant’sbizarre hypothesis.

It isappellant, not the state, who is attempting to stigmatize adher ents of I slam
by suggesting that jurorswould associate any member of thisreligion with terrorism.
Thetrial court could not possibly have committed manifest injustice in declining to
intervene sua sponte in the state's cross-examination of Dr. Poch on the basis of this

absurd theory.
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VI.

The Circuit Court did not err or abuse itsdiscretion in sustaining the state’s
punishment-phase objection to Defendant’s Exhibit U, a videotape depicting various
scenes at two state prisons, because this exhibit was properly excluded asirrelevant and
misleading in that (A) by repeated use of the caption “Life Means Life,” it falsely
suggested that appellant could never bereeased from custody if he was sentenced to life
imprisonment without parole; and (B) thisvideotape had no bearing upon appellant’s
character, prior record or the circumstances of hisoffense, and ther eforewasirreevant
to theissue of punishment.

Appellant’s claim, advanced for the first time on appeal, that the state
improperly presented evidence and argument concerning the conditions of prison
confinement while objecting to defense evidence on that subject isinaccuratein that (A)
the state adduced testimony regar ding the conditions at the Boone and Callaway County
Jails, not the Department of Corrections, and only asrelevant to impeach evidence that
appellant wasa model inmate at thesejails, and (B) the statereferred in argument to
conditionsin the prison system solely in retaliation to appellant’simproper argument
on thissubject based upon mattersoutsidethetrial evidence.

During the punishment phase of trial, the defense offered Defendant’s Exhibit U,
a seven-minute videotape (Tr. 2550-2551). Thisvideotapelargely depictsthe exterior
grounds of the Potosi Correctional Center, interspersed with various captions such as,

“Tight Internal Security,” “Nowhereto Run,” and “ All Inmates Accounted For” (D.Ex.
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U). The Jefferson City Correctional Center isalso briefly shown, together with the
caption “Old Prisons Had Hiding Places’ (D.Ex. U). At the beginning and end of the
videotapeisthe caption, “Life MeansLife’ (D.Ex. U).

The state objected to thisexhibit asirrelevant (Tr. 2551-2553). Thetrial court
sustained this objection, noting among other things that persons sentenced to life
imprisonment without parole could and did seek commutation of their sentence by the
Governor (Tr. 2553). Appellant challengesthe court’sruling and, for thefirst timeon
appeal, further accusesthe state of excluding hisevidencerelating to the conditions of
his confinement if sentenced to life imprisonment while at the same time adducing
evidence and argument on that subject (App.Br. 69-74).

A. Standard of Review
Thetrial court isvested with broad discretion in determining the admissibility

of evidence offered in the punishment phase of a capital trial, State v. Stor ey, 40 SW.3d

898, 903 (M o. banc 2001), cert. denied 534 U.S. 921 (2001), and such rulingswill not be

overturned on appeal absent a “clear abuse of discretion.” State v. Nicklasson, 967

S.W.2d 596, 619 (Mo. banc 1998), cert. denied 525 U.S. 1021 (1998).
B. Appellant’s Exhibit Was Properly Excluded as Misleading and Irrelevant
The trial court could not have erred or abused its discretion in excluding
Defendant’ s Exhibit U becausetherepeated assertion in that exhibit that “ Life Means
Life” was intended to affirmatively mislead the jury into believing that, if he was

sentenced to lifeimprisonment without parole, appellant could never bereleased from
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prison.’® In point of fact, §565.020.2, RSM o0 2000 provides that the lesser penalty for
first degree murder is “imprisonment for life without eligibility for probation or

parole, or release except by act of the governor” (emphasis supplied). A similar

circumstance was presented in State v. Storey, supra, where the defense offered

testimony in the punishment phase that, if sentenced to life without parole, the
defendant would always be classified asa “ maximum security inmate.” 1d., 40 SW.3d
at 910. This Court upheld the exclusion of this evidence, noting in part that “the
Governor of Missouri retainsthe power to grant [defendant] clemency and reduce his
sentence.” Id.

Even if Defendant’s Exhibit U had not contained an affir mative misstatement of
law, it was properly excluded because it wasirrelevant to thejury’sdecision upon the

appropriate punishment that appellant should receive. While the United States

Defense counsel also misled thejury on thisissuein hisopening statement and
closing argument in the punishment phase by claiming, among other things, that alife
sentence would be a “ guarantee’ that appellant would diein prison (Tr. 2469-2470,

2472, 2662-2663, 2670).
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Supreme Court hasheld that the sentencer in a capital case”[cannot] be precluded from
considering, as a mitigating factor, any aspect of a defendant’s character or record,”

Lockett v. Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978), it

simultaneously stated that “[n]othing in this opinion limitsthe traditional authority
of acourt to exclude, asirrelevant, evidence not bearing on the defendant's char acter,
prior record, or the circumstances of hisoffense.” 1d., 438 U.S. at 604 (n. 12); see also

Statev. Nicklasson, supra, 967 SW.2d at 619.

The conditions at the Potosi Correctional Center had nothing whatsoever do
with the degree of appellant’smoral culpability for hismurder of three human beings,
or with hisclaim that hismental condition and upbringing mitigated these acts. They
wer e nothing mor e than an attempt by the defense to convince thejury that appellant
would suffer if he were to receive life imprisonment, and therefore should not be

sentenced to death. A similar attempt wasreected by thisCourt in Statev. Sidebottom,

753 SW.2d 915 (Mo. banc 1988), cert. denied 488 U.S. 975 (1988), where a defense

attempt to introduce evidence regarding the precise manner in which a sentence of

death was carried out wasrejected asirrelevant. Id. at 925. Thetrial court could not
have abused its discretion in excluding the videotape offer ed by appellant.
C. The State Did Not Take Inconsistent Positions on thisIssue

For thefirst timeon appeal, appellant chargesthat the state, after successfully

excluding Defendant’s Exhibit U as irrelevant, improperly presented evidence and

argument concer ning conditions of confinement in the prison system and implied, in
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appellant’s words, that incarceration “is something close to an all-expenses-paid
vacation” (App.Br. 71). If reviewed for the presence of manifest injustice, Supreme
Court Rule 30.20, appellant’s accusation is meritless because it rests upon a highly
selective and distorted editing of thefactsin thetrial record.

Tobegin with, the state did not introduce any evidence concer ning the conditions
of confinement for inmatesin the Department of Corrections. The defense called as
punishment-phase witnesses officers from the Boone County Jail and the Callaway
County Jail totestify that appellant was respectful and well-behaved whileincar cer ated
in those facilities (Tr. 2574-2585, 2627-2630). During the cross-examination of these
witnesses, the prosecutor adduced evidence that appellant had had direct experience
with the fact that he would lose jail privileges such asrecreation time and access to
television if heviolated jail rules (Tr. 2588-2595), and that he had expressed a desireto
be transferred to the Callaway County Jail because that jail permitted smoking and
access to outside food that wer e not available at the Boone County facility (Tr. 2586-
2588, 2595, 2631-2632).

Appéelant’smisleading omission of the subjects of the cross-examination, and his
deletion of all context to the state’sreferencesto jail conditions (App.Br. 71), do not
lend support to hisaccusation that the prosecutor “implied” that these same conditions
would exist if appellant wasincar cerated for lifein the Department of Corrections. In
so asserting, appellant takes no account of the fact that this evidence showed that the

samerulesdid not even apply in county jailsin adjacent counties. Appellant could not
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have suffered manifest injustice from the introduction of thisrelevant impeachment
evidence.

In the punishment-phase closing argument, appellant’s attorney improperly
informed the jury of “facts” about conditions in the prison system that were not
presented as evidence (Tr. 2663, 2669-2670). Defense counsel claimed that, if appellant
was sentenced to lifeimprisonment without parole, he would “remain hisentirelife
under the oppressive tyranny, behind the granite walls, theiron bars, the concertina
razor wire of the penitentiary” (Tr. 2663, 2670). Counsel stated that appellant would
be “away from drugs’ in the prison system and could receive treatment, and cited
appellant’s “great” adjustment to incar ceration based upon the testimony discussed
above(Tr. 2671). Most amazingly, the defense gratuitoudy drew thevery inferencethat
it now accusesthe state of making:

Now, the prosecuting attorney, during his examinations of the
deputies who talked about [appellant] being a good inmate, talked about,

well, he gets, you know, to have pizzaor TV or, you know. And it’seasy to

think, Gosh, he doesn’t deserve that.

But lifewithout paroleispunishment. ... [Theprosecutor] trying

to tell you that that’s not punishment. It is. It's the longest possible

sentence of imprisonment he can have.

Tr. 2669

“This argument by defense counsel is nowhere to be found in the brief of
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Initsrebuttal argument, the stateresponded asfollows:
Prison iswhat they want. Thedefenseattorney called it oppressive
tyranny of the penitentiary. Isthat what you’ve heard about today?
Hecan cruisearound in a big room there with hisbuddies, who he
getsalong with real good, the other inmates. He can chat with theguards,
you know. Hedoesn't hit on those other inmates, you know. They'renot
like Angela. No, he's—he sdoingreal well in there: TV, meals, plenty of
recr eation whenever he wantsit.
Tr. 2674.
“A defendant may not provoke reply by arguing outside of the record and then

assert error based on the State's retaliation” (citation omitted). Statev. Johns, 34

S.W.3d 93, 117 (Mo. banc 2000), cert. denied 532 U.S. 1012 (2001). Thisisnot a case

like Statev. Weiss, 24 SW.3d 198, 202-204 (Mo.App., W.D. 2000), cited by appellant,

wher ethe state successfully objected to defense evidence and then argued the failur e of
the defense to present that evidence. It is onein which irrelevant and misleading
defense evidence was rightly excluded, and the defensenot the state-then drew an
inference unsupported by evidence on that subject, to which the state rightfully

retaliated. Appellant’s chargethat the state deliberately engaged in the “ distasteful

appellant.
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tactic” criticized in Weissrestsentirely upon thedistortion of therecord in the brief
of appellant.

Therefore, appellant suffered neither error nor manifest injustice.
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VII.

The Circuit Court did not err or commit manifest injusticein not statingtothe
jury, sua sponte, that “life without parole meansjust that” in response to a note from
thejury in the punishment phaseinquiring if there was any possibility that appellant
would bereleased if sentenced to lifeimprisonment, because theinstructions expressly
advised the jury that the lesser punishment for first degree murder was life
imprisonment “without eligibility for probation or parole,” this term is one of
common under standing, and any elabor ation on this matter would have been mideading

unlessit also informed thejury that appellant could bereleased by act of the Governor.

Appéllant’soffer, for thefirst time on appeal, of an affidavit purporting to state
the views of unspecified jurors regarding the meaning of life without parole is
improper because (A) it contravenes the well-settled principle that jurors are not
permitted to impeach their verdict, and (B) appellant may not offer new evidence on
appeal.

In the punishment phaseof trial, thejury wasinstructed that the lesser penalty
for murder in the first degree was “imprisonment for life by the Department of
Corrections without eligibility for probation or parole” (L.F. 354). During its
punishment-phase deliberations, thejury inquired in anoteto thecourt, “Isthereany
circumstance under which [appellant] may ever be released from incarceration?”

(Supp.L.F.12; Tr. 2680-2681). Thecourt responded with a note stating that “1 cannot

64



answer your question. Please follow your instructions’ (Tr. 2681). No formal
objection to this response was made by the defense, but one of appellant’s attorneys
suggested that the court’sanswer should be“no” (Tr. 2681). No claim regarding the
trial court’sresponsetothejury notewasraised in appellant’s Motion for New Trial.

The correct answer to thejury’squestion asto whether appellant could ever be
released from incarceration is, of course, “yes.” As noted in the previous point,
§565.020.2, RSM o 2000 provides that the lesser penalty for first degree murder is
“imprisonment for lifewithout eligibility for probation or parole, or release except by

act of thegovernor” (emphasis supplied). On appeal, appellant seemsto have abandoned

the notion that the jury should have been misinfor med that he could never bereleased
if sentenced to lifeimprisonment. Instead, he arguesthat thetrial court should have
explained tothejury initsresponsethat “a sentence of life without parole meansjust
that” (App.Br. 75-80). Since appellant made no such suggestion to thetrial court, his
present claim isnecessarily that thetrial judge committed manifest injustice when it
did not do so on itsown motion. Supreme Court Rule 30.20.

If this Court elects to review appellant’s newly-asserted claim of error, no
manifest injusticeispresent. Theinstructionsexpressy advised thejury that a sentence
of lifeimprisonment would be served without eligibility for probation or parole, and
thiswas also a subject of discussion during the defense argument (Tr. 2662-2663, 2670).
This Court has previously held that this phraseis one of common under standing and

should not be defined. Statev. Smith, 32 SW.3d 532, 545 (Mo. banc 2000); State v.
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Feltrop, 803 SW.2d 1, 14 (Mo. banc 1991), cert. denied 501 U.S. 1262 (1991).
Moreover, any accur ate elabor ation upon when a per son sentenced to imprisonment for
first degree murder could be “released” —the question asked by the jury—would have
required acknowledgment that release was possible by act of the Governor.
Unsurprisingly, appellant does not advocate such areference.

For thefirst time on appeal, appellant offers a recently-executed affidavit by a
jury consultant in the employ of the defense, quoting ajuror assaying that other jurors
wer e uncertain what was meant by life without parole (Appellant’s Appendix A-47 - A-
48). Even if appellant was at liberty to present thismultiple hear say as new evidence

on appeal, which heisnot, Statev. Tokar, 918 SW.2d 753, 761-762 (M o. banc 1996),

cert. denied 519 U.S. 933 (1996), his offer of this affidavit violates the well-settled
principlethat “onceaverdict hasbeen rendered, ajuror may not impeach the verdict
with oral or written testimony of any thought process, partiality, or conduct that

occurred inside or outsidethejury room.” Statev. Thompson, 85 SW.3d 635, 641 (Mo.

banc 2002), citing State v. Johnson, 968 S.W.2d 123, 134 (M o. banc 1998), cert. denied

525 U.S. 935 (1998). This prohibition includes allegations that jurors did not

understand the law. Hendersonv. Fields, 68 S\W.3d 455, 482-483 (Mo.App., W.D.

2001).*°

®Respondent has separately filed a motion to strike the affidavit that appellant
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hasfiled with this Court. That motion is pending.
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Appellant makesno direct referenceto thisbody of law but implicitly attempts
to circumvent it by characterizing thejurors alleged misunder standing of the law as
“juror misconduct” (App.Br. 102-105). Heoffersno Missouri authority for thisabsurd
misdescription, and it is not supported by the out-of-state decision he cites. Cf.

Buentellov. State, 826 SW.2d 610, 611-614 (Tex.Cr.App. banc 1992) (evidence may be

admitted regarding jury discussion of parole that was in direct violation of jury
instructions). Nor can appellant find refugein the shibboleth that “ death isdifferent.”
Permitting jurors to present evidence retrospectively disputing, confirming or
embroidering upon their decisions as a jury would increase the potential for
arbitrarinessand injustice, not reduceit. It would be possible, for example, for jurors
who wer e unhappy in hindsight with their part in averdict toinvalidatethat verdict by
claiming legal misunderstanding or misconduct. Parties could file “duelling
affidavits’ in an effort to litigate what was said or thought during jury deliberations.
Appelant makesno attempt to argue that these consequences ar ejustifiable asa matter

of public policy in any trial, let alonein thetrial of a capital case.
The trial court committed no manifest injustice in referring the jury to its

instructions.
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VIII.

The Circuit Court did not err or commit manifest injustice in overruling
appellant’s request to require the jury to specify the statutory aggravating
circumstancesit found on theverdict formsstating that it wasunableto decide or agree
upon punishment, and in sentencing appellant to death after the jury returned these
verdicts, because these actions did not violate appellant’s right under the Sixth and
Fourteenth Amendmentsto ajury determination of all elementsof thecrimein that the
jury’sfinding of a statutory aggravating circumstance asto each murder is established
by the presumption that jurorsfollow their instructions, and also by the fact that the
jury’s verdicts of guilt necessarily established that each of the three murders were
committed while appellant was engaged in the commission of the other murders.

Appellant’sadditional claim that Ring v. Arizona and Apprendi v. New Jersey

required that thejury find other stepsin the capital sentencing processisrefuted by the
language of those decisions (Respondsto Appellant’s Points VIII and | X).

At the close of the punishment phase at appellant’s trial, the jury returned a
verdict stating that it was unable to decide or agree upon punishment on the three
countsof first degree murder (Tr. 2681-2682; L .F. 382-385). Thereafter, thetrial court
rendered its verdict sentencing appellant to death on these counts (Tr. 2684-2686).
Appellant contendsin Point VII1 of hisbrief that hissentence of death by the court after

thejury was unableto agree upon punishment violatesthe holding of Ring v. Arizona,

536 U.S. 584, 122 S.Ct. 2428, 153 L .Ed.2d 556 (2002) (App.Br. 81-90). Hearguesin his
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Point | X that thetrial court erred in not requiring thejury to specify in itsverdict the
matterson which it was ableto agree (App.Br. 91-96). Becausetheseclaimsrelateto
the same principles of law, they will be addr essed together.

Neither of appellant’s claims of error is preserved for appellate review.
Appellant offered modified verdict forms during the punishment-phase instructions
conference (Tr. 2652-2653), but did not raise any constitutional objection or citeRing
until his Motion for New Trial (Supp.L.F. 54-58). Constitutional claims are not
preserved for appellate review unless raised at the earliest opportunity. State v.
Galazin, 58 SW.3d 500, 505 (M o. banc 2001). Therefore, appellant’s due process attack
upon his sentence of death isreviewable, at most, for the presence of manifest injustice.
Supreme Court Rule 30.20.

A. TheApplicable Law

1. TheMissouri Capital Sentencing System

Any procedurefor capital sentencing presentsthetrier of fact with two issues:
whether a defendant can receive a sentence of death (the “eligibility decision”), and
whether that defendant should receive such a sentence (the “selection decision”).

Tuilaepav. California 512 U.S. 967, 971-973, 114 S.Ct. 2630, 129 L .Ed.2d 750 (1994).

Missouri, like other states with capital punishment statutes, premises a
defendant’s eligibility for this punishment on the finding of a statutory aggravating

circumstance. Section 565.030.4, RSM o 2000; Statev. Worthington, 8 S.W.3d 83, 88
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(Mo. banc 1999), cert. denied 529 U.S. 1116 (2000); see Tuilaepa v. California supra,

512 U.S. at 972. Asof thetime of appellant’s offense, the selection determination was
broken down into three subquestions. Section 565.030.4(2, 3, 4).® A defendant
convicted of first degree murder in Missouri must be sentenced to lifeimprisonment
without paroleif any one of the following propositions exists:
Eligibility
1. Thetrier of fact doesnot find at least one statutory aggravating
circumstance beyond areasonable doubt. Section 565.030.4(1).
Selection
2. The trier does not find that the evidence in aggravation of
punishment warrantsimposing a sentence of death. Section 565.030.4(2).
3. Thetrier concludesthat the evidencein mitigation of punishment
is sufficient to outweigh the evidence in aggravation of punishment.

Section 565.030.4(3).

¥This statute was later amended to add mental retardation as an additional
ground for ineligibility, and to reduce from three to two the number of selection

guestions. Section 565.030.4, RSM o Cum.Supp. 2002.
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4. Thetrier decidesunder all of the circumstances not to sentence
the defendant to death. Section 565.030.4(4).

2. Principles of Due Process

It haslong been established that the Sixth Amendment right to atrial by jury,
applied to the states by the due process clause of the Fourteenth Amendment, guar antees
to criminal defendants theright to a jury determination as to all “elements’ of the

crime charged. Sullivan v. Louisiana, 508 U.S. 275, 277-278, 113 S.Ct. 2078, 124

L.Ed.2d 182 (1993). The United States Supreme Court has held, however, that this
principle doesnot apply to “ sentencing factors,” which may be found by a court outside

the hearing of the jury. McMillan v. Pennsylvania 477 U.S. 79, 106 S.Ct. 2411, 91

L.Ed.2d 67 (1986) (jury was not required to find sentencing factor that established

mandatory minimum sentence); Walton v. Arizona, 497 U.S. 639, 110 S.Ct. 3047, 111

L.Ed.2d 511 (1990) (statutory aggravating circumstancein capital case wasa sentencing
factor that wasnot required to befound by jury).

In Apprendi v. New Jer sey, 530 U.S. 466, 120 S.Ct. 2348, 147 L .Ed.2d 435 (2000),

the United States Supreme Court was confronted with a sentencing factor—commission
of a crime for the purpose of intimidation on grounds of race, gender or similar
factor s-that increased the range of punishment for the offense beyond that authorized
by the verdict of thejury. 1d., 530 U.S. at 468-469. The Supreme Court noted that in this
circumstance, calling this finding a “ sentencing factor” did not insulate it from the

dictates of the Sixth and Fourteenth Amendments, and held that “[o]ther than the fact
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of a prior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury, and proved beyond a
reasonable doubt.” 1d., 530 U.S. at 490. The court did not abandon the distinction
between elementsof a crimeand sentencing factors, but restricted thefindingsthat fit
into the latter category:
Thisisnot to suggest that the term “ sentencing factor” isdevoid of

meaning. Theterm appropriately describesa circumstance, which may be

either aggravating or mitigating in character, that supports a specific

sentence within the range authorized by the jury’s finding that the

defendant is guilty of a particular offense. On the other hand, when the

term “ sentence enhancement” isused to describe an increase beyond the

maximum authorized statutory sentence, it isthe functional equivalent of

an element of a greater offense than the one covered by thejury’s guilty

verdict. Indeed, it fits squar ely within the usual definition of an “element”

of the offense.

Id., 530 U.S. at 494 (n. 19); seealsoHarrisv. United States, 536 U.S. 545, 557-560, 122

S.Ct. 2406, 153 L.Ed.2d 524 (2002). The court declined to apply this holding to

statutory aggravating circumstancesin capital cases, relying upon Walton v. Arizona,
supra, which had previously held that aggravating circumstanceswerenot required to

befound by ajury. Apprendi v. New Jersey, supra, 530 U.S. at 496-497.

In Ring v. Arizona, supra the Supreme Court reexamined the applicability of its
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holding in Apprendi to capital cases. Under the Arizona law reviewed in Ring, the
eligibility of a defendant for the death penalty was premised upon the finding of a
statutory aggravating circumstance, and the* selection decision” was made by weighing
the aggravating circumstance or circumstances found against any mitigating

circumstances. Id., 536 U.S. at 592-593. Both of these decisionswere made by thetrial

court, not by thejury. Id. The Supreme Court noted that Ring’s claim was “ tightly
delineated” : hisonly argument beforethat court wasthat ajury wasrequired to find

the statutory aggravating circumstance that made him eligiblefor the death penalty, not
that ajury must weigh the mitigating evidence or makethe actual sentencing decision.
Id., 536 U.S. at 597 (n. 4).

The Supreme Court ruled that Apprendi and Walton v. Arizona, supra, were

irreconcilable, and the requirement that a statutory aggravating cir cumstance befound
befor e a sentence of death could beimposed operated asthe “functional equivalent” of

an element of acrime. Ring v. Arizona, supra, 536 U.S. at 609. Accordingly, the court

overruled Walton and held that the Sixth and Fourteenth Amendmentsdo not allow “a
sentencing judge, sitting without ajury, to find an aggravating cir cumstance necessary

for imposition of the death penalty.” Ring v. Arizona, supra.

B. TheHolding of Ring AppliesOnly totheFirst Step in
This State’s Sentencing Procedure

Given the holdings of Apprendi and Ring, there can be no doubt that thefirst step

in this state’s four-step capital sentencing process-determining a defendant’s
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eligibility for the death penalty by finding whether or not a statutory aggravating
circumstance has been proven beyond a reasonable doubt—-must be performed by a
jury.'” Appellant argues, however, that Ring also requiresajury finding of the second
and third steps: that the evidencein aggravation of punishment warrants a sentence of
death, and that such evidence outweighsthe evidencein mitigation (App.Br. 85-87).
The difficulty with thisargument isthat not only isit unsupported by Ring or
Apprendi, it isdirectly contrary to those decisions. Ring expressly declined to address
whether the jury was required to make any finding other than that of the statutory
aggravating cir cumstance because that wasthe only question presented toit. 1d., 536

U.S. at 597 (n. 4). More important, Ring and Apprendi hold that a jury must find

mattersthat are“functional equivalents’ of elementsof a crime because they increase
the range of punishment for a crime, and specifically exclude from this holding any
sentencing factor that “ supports a specific sentence within therange authorized by the

jury’sfinding.” Apprendi v. New Jersey, supra, 530 U.S. at 494 (n. 19); Ring v. Arizona,

supra, 536 U.S. at 609. Once the eligibility of a defendant for the death penalty is
deter mined by the finding of a statutory aggravating cir cumstance, theremaining steps

in this state’'s sentencing procedure do not alter the range of punishment, and do

"Respondent believes that Statev. Tisius, 92 SW.3d 751, 766-767 (Mo. banc

2002) isincorrect in holding, based upon pre-Ring authority, that that doctrine does not

apply to thisstate’ s sentencing procedure.
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nothing more that support the imposition of the greater available sentence for first
degree murder. Thisconclusion has been reached by a number of other jurisdictions
sincethe decision of Ring."®

Appellant offers no pertinent authority in support of his claim that a jury is
required to findsthe second and third capital sentencing steps, and incorrectly asserts
that theissuein making thisdetermination iswhether the stepsinvolve a* fact-finding”

as opposed to a “weighing process’ (App.Br. 85-90). This theory overlooks the

language in Apprendi, later reaffirmed in Harrisv. United States, supra, that factual

®peoplev. Snow, 65 P.3d 749, 2003 Cal.L EX1S 2072 (Cal. 2003) at *158; State

v. Gales, 265 Neb. 598, 628-629, 658 N.W.2d 604 (2003) at *57-*59; Caulkv. State, 815

A.2d 314, 317-322 (Del. 2003); Ex parte Waldrop, 2002 Ala.L EXIS 336 (Ala. November

22, 2002) at *16-*22; Torresv. State, 58 P.2d 214, 215-216 (Okla.Cr.App. 2002), cert.

denied 123 S.Ct. 1580 (2003). But see Johnsonv. State, 59 P.2d 450, 458-460 (Nev.

2002).
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sentencing factor s can exist and need not be found by a jury unless they increase the

range of punishment for the crime. Apprendi v. New Jer sey, supra, 530 U.S. at 494 (n.

19); Harrisv. United States, supra, 536 U.S. at 557-560. The only sentencing issue at

appellant’strial that increased therange of punishment wasthe deter mination that a
statutory aggravating circumstance existed, the first step in the Missouri capital
sentencing process.
C. A Statutory Aggravating Circumstance Was Found By the Jury

Appellant further argues that, since the jury made no written finding of a
statutory aggravating circumstance when it returned its verdict stating that it was
unableto decide or agree upon punishment, it should be presumed that no such finding
was made and that Ring was therefore violated. This argument conflicts with a
fundamental and well-established presumption of law regar ding the conduct of jurors,
and also with the particular facts presented in this case.

1. Presumption That the Jury Followsits | nstructions

Each of the four sentencing steps that a jury in a capital case is required to
consider is presented to them in a separate MAI-CR instruction form. MAI-CR 3d
313.40, 313.41A, 313.44A, and 313.46A. Theform instruction asto step 1, thefinding
of a statutory aggravating circumstance, expressly informsthejurorsthat they must
return a sentence of life imprisonment if they cannot unanimously find a statutory
aggravating circumstance beyond a reasonable doubt:

Therefore, if you do not unanimously find from the evidence beyond
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a reasonable doubt that (the) (at least one of the) foregoing statutory

aggravating circumstance(s) exist(s), you must return a verdict fixing the

punishment of the defendant at imprisonment for life by the Department of

Correctionswithout eligibility for probation or parole.

MAI-CR 3d 313.40.

Theverdict mechanicsinstruction, MAI-CR 3d 313.48A, repeatsthe admonition
that thejury cannot return averdict other than one of lifeimprisonment if they cannot
unanimously agree beyond a reasonable doubt on the existence of a statutory
aggravating circumstance:

If you are unableto unanimously find the existence of at least one
statutory aggravating circumstance beyond a reasonable doubt, as

submitted in Instruction No. __ [Insert the number given to MAI-CR 3d

313.40], . . . then your foreperson must sign the verdict form fixing the
punishment at imprisonment for life by the Department of Corrections
without eligibility for probation or parole.
MAI-CR 3d 313.48A. Thisinstruction form also advisesthejury that it must return a
sentence of lifeimprisonment without paroleif it cannot reach a unanimous decision
asto step 2, but that it should return averdict stating that it isunableto or agree upon
punishment if it failsto reach a consensuson steps3or 4. Thejury at appellant’strial
was given theseinstructionsthree separ ate times, once for each count of murder (L .F.

357, 361, 363, 367, 369, 373; Respondent’s Appendix A-1through A-9).
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Few principles are mor e well-settled than the “ strong presumption that juries

will follow the court’sinstructions.” United Statesv. Scheffer, 523 U.S. 303, 336, 118

S.Ct. 1261, 140 L .Ed.2d 413 (1998); see also Statev. Mayes, 63 SW.3d 615, 630 (Mo.

banc 2002); and Statev. Smith, 944 SW.2d 901, 919 (M o. banc 1997), cert. denied 522

U.S. 954 (1997). Thispresumption givesway only when “‘therisk that thejury will not,
or cannot, follow instructionsis so great, and the consequences of failure so vital tothe
defendant, that the practical and human limitations of the jury system cannot be

ignored.”” Simmons v. South Carolina, 512 U.S. 154, 171, 114 S.Ct. 2187, 129 L .Ed.2d

133 (1994), quoting Brutonv. United States 391 U.S. 123, 135, 88 S.Ct. 1620, 20 L .Ed.2d

476 (1968). In Simmons, for example, the presumption was defeated by a* confusing and
frustrating” jury instruction on the availability of parolefor thelesser punishment of

imprisonment in a capital prosecution. 1d., 512 U.S. at 170; see also State v. Thompson,

85 S.W.3d 635 (M o. banc 2002) (ambiguous and confusing polling question).

In the present case, by contrast, thereis not the slightest factual basis for an
inference that the jury would not or could not follow its instructions, let alone a
“great” risk that thismight occur. Therequirement that thejury return a sentence of
lifeimprisonment if it could not unanimously agree upon the existence of a statutory
aggravating circumstance, and thefact that thejury could not return averdict stating
that it wasunableto decide or agree upon punishment without such afinding, could not

possibly have been clearer from theinstructions given to thejury. In Statev. Smith,

supra, this Court inferred a jury finding of a statutory aggravating circumstancesin
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precisely the circumstancesthat are presented in this case:
Thejurorscannot return averdict announcing that they cannot agree on
a sentence if they have not agreed on at least one statutory aggravating
factor.... Thejurorswereinstructed that if they could not unanimously
find at least one statutory aggravating factor beyond a reasonable doubt,
they must return averdict of alifesentence. ... Wepresumethat thejury
acted in accordance with the court’sinstructions.

(Citationsomitted.) 1d., 944 SW.2d at 919-920; see also Statev. Griffin, 756 SW.2d

475, 488 (M o. banc 1988), cert. denied 490 U.S. 1113 (1989). Contrary to appellant’s

suggestion (App.Br. 83), nothing in the decision of Ring v. Arizona, supr g addressesthe

applicability to these facts of the presumption that thejury will follow itsinstructions.

If it wereto be held, contrary to the above principles and authorities, that the
presumption that a jury follows its instructions was inapplicable to the punishment
verdict of thejury in the present case, when would this presumption ever apply? A jury
that determines guilt, in either a capital or a noncapital case, does so based upon the
elements of the crime as stated in the verdict directing instruction, but it returns no
“finding” of those elements—only averdict of guilty. Thevalidity of that verdict rests
entirely upon the presumption that the jury followed itsinstructions by determining
that the defendant was guilty beyond a reasonable doubt of each element submitted to
them. Appellant offers neither explanation nor authority asto how the punishment

verdict in the case at bar differsin quality from every other criminal verdict, or why

80



the presumption that these verdictsarein compliance with thelaw should be discar ded.

2. The Facts of This Case

Appdlant’sargument that thejury should be presumed to have made no finding
of a statutory aggravating circumstance also overlooksthe peculiar facts of this case.
In finding appellant guilty of the first degree murder of Juanita Hoffman, William
Jefferson and Angela Brown, thejury relied upon thetrial evidence—adduced by both
the state and the defense and undisputed by either party-that appellant murdered three
human beingsover a short period of time because he believed that they wer e plotting
tokill him or have him arrested. Seerespondent’s Statement of Facts, supra. Theonly
statutory aggravating circumstance submitted in the punishment phase as to each of
these murderswasthat appellant killed the victim “ while the defendant was engaged
in the commission of another unlawful homicide” of the other two personswho were
killed by appellant (L .F. 357, 363, 369). Section 565.032.2(2), RSM o 2000.
Asthetrial court noted (Tr. 2684), this statutory aggravating circumstance was
established by thejury’sverdictsin the guilt phase of trial, not by any evidence or issue

presented in the punishment phase. Following the decision of Ring v. Arizona, supr a,

Ring's conviction and sentence was remanded to the Supreme Court of Arizona and
consolidated with a number of other death sentencesfor a determination of sentencing

issuesrelated to the decision of the United States Supreme Court. Statev. Ring, et al.,

65 P.3d 915, 2003 Ariz.LEXIS 29 (Ariz. 2003). One of the issues addressed in that

decison was whether the absence of a jury finding of a statutory aggravating
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circumstance could ever be harmlesson the ground that the finding of the aggravating
circumstance was implicit in thejury’sverdict on guilt. Id. at *76-*77.*° The court
held that harmless error could exist if “no reasonable jury could find that the state
failed to provethe [statutory aggravating circumstance] beyond areasonable doubt.”
1d. at *81.

Thecaseat bar isunlike Ring's Arizona conviction in that thejury at appellant’s
trial was required to find a statutory aggravating cir cumstance, and was specifically so
instructed. But even if it was possible to overlook the presumption that the jury
followed itsinstructions, no reasonablejury could have refused, under the factsof this
case, to find that appellant murdered Juanita Hoffman, William Jeffer son and Angela
Brown while engaged in the commission of the other murders. Appellant murdered
each of thevictimsin quick succession, and all based upon hisbelief that they and other
persons wer e plotting against him—that is, he murdered these victims as part of a

“common scheme” to kill them and other persons. Statev. Anderson, 79 SW.3d 420,

*The United States Supreme Court noted thisissuein itsopinion but reserved

it for review by thelower court on remand. Ring v.Arizona, supra, 536 U.S. at 609 (n.

7).
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442 (Mo. banc 2002), cert. denied 123 S.Ct. 199 (2002). The defenseconceded thisfact
in its guilt-phase closing argument, arguing that this was proof that appellant was
delusional (Tr. 2423-2429). Under these circumstances, there can be no plausible
dispute that the jury at appellant’s trial found a statutory aggravating circumstance
befor e reaching an impasse on the appropriate punishment. Becausethejury made a
determination that appellant was eligible for the death penalty, it was proper under

Ring v. Arizona, supra, for thetrial court to decide whether or not appellant should be

sentenced to death.
D. The Punishment-Phase Verdict Was Not Fatally Defective
Appéllant arguesunder a separate point that thetrial court erred in refusing the
defenserequest to modify the punishment-phase verdict forms prescribed by MAI-CR
3d 313.58A by requiring the jury to specify the matter supon which it had been ableto
agree when returning a verdict stating that it was unable to decide or agree upon

punishment (App.Br. 91-96). Tothe extent that appellant contendsthat Ring v. Arizona

and Apprendi v. New Jersey requirethejury to find anything other than the statutory

aggravating circumstances that make a defendant eligible for the death penalty, his
argument ismeritlessfor thereasonsdiscussed in Part B of thisargument, supra

In light of the holding in Ring that statutory aggravating cir cumstances must be
found by ajury, it would certainly be prudent to modify the M AI-CR punishment-phase
verdict forms to require the jury to specify the aggravating circumstance or

circumstancesit found when it returnsaverdict that it was unable to decide or agree
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upon punishment. But nothing in Ring even purports to address the contents of the
jury’sverdict forms as a constitutional issue; the holding of that decision isthat the
jury must make the finding of a statutory aggravating circumstance, not how that
findingisreflected.® Under theprinciplesdiscussed in Part C of thisargument, supra,
an ample basis exists to conclude that the jury found a statutory aggravating
circumstance as to each of the three counts before returning its verdicts that it was
unableto decide or agree upon the punishment for these offenses.

An identical argument wasrecently regected by the Supreme Court of Indianain

Overstreet v. State, 783 N.E.2d 1140 (Ind. 2003). Under thelaw of that state, thejury

was required to find a statutory aggravating circumstance to make the defendant
eligible for the death penalty, but it was not directed to specify the aggravating
circumstanceit found in itsverdict returning a sentence of death. 1d. at 1160-1161.%*

Thecourt rejected a claim that thefailure of thejury toindicatein itsverdict that it

?*Theassertion in appellant’sbrief that Walton v. Arizona, supra, which was later

overruled by Ring, “concluded that the Sixth Amendment did not require specific
findingsof fact to authorizetheimposition of death” (App.Br. 94) isinaccurate. Neither

Walton nor Ring addressed whether or not “specific findings’ must be made in a

punishment-phase verdict, but rather whether the defendant’s eligibility for the

ultimate punishment should be determined by the court or by thejury.

! ndiana has since amended its statutesto requir e such a specification. Id.
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found a statutory aggravating circumstance violated the defendant’srights under the
Sixth and Fourteenth Amendments:

We hold that Ring and Apprendi do not require specific verdict
forms in this case. The jury here was instructed that it could only
recommend a sentence of death if it unanimously found “beyond a
reasonable doubt, each and every material allegation of at least one
aggravating circumstance.” . ... With this explicit predicate to the
recommendation ultimately made by the jury, we find compliance with
Ring’'sand Apprendi’s mandate.

(Record citation omitted.) 1d. at 1161.

For thereasons stated above, appellant’s claim of error should ber ¢ ected.
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IX.

ThisCourt should, in the exer cise of itsindependent review, affirm appellant's
sentences of death because (A) they were not imposed under the influence of passion,
prejudice or any other arbitrary factor; (B) the statutory aggravating circumstances
found by the jury and the court are supported by the evidence;, and (C) appéellant's
sentences are not excessive or disproportionateto thosein similar cases, considering
the crimes, the strength of the evidence and the defendant (Responds to appellant’s
“Proportionality” argument).

Finally, appellant invokes this Court’s duty of independent sentence review
under 8565.035.3, RSM 0 2000 (App.Br. 97-112). Hearguesat length that his sentence
of death was the result of “passion, prejudice or any other arbitrary factor,”
8565.035.3(1), relying upon the claimsof error raised in PointsVI and V11 of hisbrief
(App.Br. 97-108). Asidefrom thefact that hisargument restsupon the highly dubious
proposition that, but for these alleged errors, thejury would have unanimously agr eed
upon a sentence of lifeimprisonment, appellant’ s contention ismeritlessfor thereasons
stated in respondent’s Points VI and V11, supra.

Appedllant offersno disputethat the statutory aggravating circumstance found as
to each of the three counts of first degree murder, that the murder s of Juanita Hoffman,
William Jefferson and Angela Brown were committed “while the defendant was
engaged in the commission of another unlawful homicide” of the other two victims, was

supported by the evidence. Section 565.035.3(2). Asdiscussed in the previous point, no
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such disputeispossible.

Astowhether appellant’s sentence of death was*“ excessive or disproportionate
to the penalty imposed in similar cases, considering. . . the crime, the strength of the
evidence and the defendant,” 8565.035.3(3), thefact that appellant committed multiple
murder s placesthis case within the ambit of past homicides wher e sentences of death

have been upheld. SeeStatev. Christeson, 50 SW.3d 251, 273 (Mo. banc 2001), cert.

denied 534 U.S. 978 (2001) (two murders); Statev. Ringo, 30 SW.3d 811, 826 (M o. banc

2000), cert. denied 532 U.S. 932 (2001) (two murders); Statev.Johnson, 22 SW.3d 183,
193 (Mo. banc 2000), cert. denied 531 U.S. 935 (2000) (three murders). Thefactsthat
appellant murder ed per sonswho wer e helplessand made no attempt toresist in theface

of hisshotgun, Statev. Kenley, 952 SW.2d 250, 276 (M o. banc 1997), cert. denied 522

U.S. 1095 (1998), and that he murdered Angela Brown in the presence of her two

children, Statev. Bucklew, 973 SW.2d 83, 97 (Mo. banc 1998), cert. denied 525 U.S.

1082 (1999) also weigh against his claim that his sentenceisdisproportionate.

The strength of the evidence against appellant could hardly be greater, given the
defense concession at trial that appellant committed the murders(Tr. 1250).

In alleging that his sentence of death isexcessive and disproportionate, appellant
relies upon the theory of mitigation that he unsuccessfully advanced in the guilt and
punishment phases of trial: that he suffered from mental illnesses that reduced his
culpability in the murders of Juanita Hoffman, William Jeffer son and Angela Brown

(App.Br. 108-112). The allegation that a defendant suffersfrom mental impair ments
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does not itself disqualify a defendant from receiving the death penalty, and this Court

hasupheld death sentences despite such evidence. SeeState v. Johnson, supra 22 SW.3d

at 193. That aside, thisCourt isnot compelled to credit the self-serving and extensively
impeached opinion of appellant’s psychiatric witness regarding appellant’s mental
condition. Appellant was engaged in the danger ous business of selling illegal drugs,
and therecord suggeststhat he had legitimate reasonsto fear for hislife. Totheextent
that his suspicions of hisimmediate family may have been unfounded, they may well
have been the result of appellant’svoluntary ingestion of cocaine, which could hardly
be considered a mitigating factor in this case.

Viewing thetrial record asawhole, it cannot be said that appellant's murders
of Hoffman, Jeffer son and Brown are " plainly lacking cir cumstances consistent with

thosein similar casesin which the death penalty hasbeen imposed.” Statev. Ramsey,

864 SW.2d 320, 327-328 (Mo. banc 1993), cert. denied 511 U.S. 1078 (1994).

Accordingly, appellant’'s sentences of death should be affirmed.
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CONCLUSION
In view of the foregoing, respondent submits that appellant's convictions and
sentences should be affir med.
Respectfully submitted,
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